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In making a preliminary decision on the sale of S. Kidman & Co to a Chinese consortium, the
Treasurer Scott Morrison has shed some light on what the government defines as being in the
“national interest”. He describes the Chinese bid as being contrary to Australia&rsquo;s
national interest , because:

“the form in which the Kidman portfolio has been offered as a single aggregated asset, has
rendered it difficult for Australian bidders to be able to make a competitive bid.”

The decision was rationalised not on any of the pre-existing national interest test provisions, but
rather the fact that Australian companies had struggled to make a competitive bid.

By doing this, the Treasurer has articulated a new policy objective, not previously part of the
national interest test: that an Australian firm should have a substantial stake in the bidding
process.

How is national interest defined?

The consortium bid for Kidman, the largest private land holding in Australia, was subject to
approval by the Treasurer and the Foreign Investment Review Board (FIRB). All investments
which are screened by the FIRB are subject to a “national interest test”.

The specific content of this test is not legislatively defined, and is decided on a case-by-case
basis according to the judgement of the Treasurer. However, the FIRB does provide investors a 
set of &lsquo;guidelines&rsquo;
, which outline five factors that are usually considered. These include: national security,
competition policy, other Australian government policies and regulations (including environment
and tax), the impact on the economy and community as a whole and the character of the
investor.

There are also an additional set of six guidelines for the agricultural sector, which cover issues
relevant for this industry such as land access, biodiversity, productivity and employment.
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http://sjm.ministers.treasury.gov.au/media-release/050-2016/?utm_source=wysija&amp;utm_medium=email&amp;utm_campaign=Media+Release+-+Preliminary+decision+of+foreign+investment+application+for+purchase+of+S.+Kidman+%26+Co+Limited
http://sjm.ministers.treasury.gov.au/media-release/050-2016/?utm_source=wysija&amp;utm_medium=email&amp;utm_campaign=Media+Release+-+Preliminary+decision+of+foreign+investment+application+for+purchase+of+S.+Kidman+%26+Co+Limited
http://firb.tspace.gov.au/files/2015/09/Australias_Foreign_Investment_Policy_December_2015_v2.pdf
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These guidelines were most recently re-issued in December 2015. However, they have
remained relatively unchanged since the last major revision by the Rudd government in 2008,
which was made in the wake of Chinalco&rsquo;s intervention into a proposed BHP-Rio Tinto
takeover . Significantly, none of these provisions express a
requirement for local ownership in the agricultural sector.

In recent years, the overwhelming majority of investment applications assessed by the FIRB
have passed the national interest test. In the relatively rare cases of rejection, it has consistently
been for one of the above reasons. Examples include the ADM bid for GrainCorp (rejected in
2013 on competition policy grounds)
, and the Singapore Stock Exchange’s attempted merger with the ASX 
(rejected in 2011 on financial regulatory grounds)
.

However, Scott Morrison’s preliminary decision to oppose Dakang Australia’s bid for S. Kidman
and Co. fundamentally reinterprets these guidelines. Despite the fact the sale process was
found to be open and commercially sound, it has been rejected.

The clear message is that sale process now needs to be re-run – with the assets disaggregated
– to ensure less-competitive local companies can win at least some of the assets.

This is akin to moving the goalposts when the outcome is not what you desired. It is also
inherently protectionist. It rewards Australian firms who will now get a second chance to pick up
a part of the Kidman portfolio.

In essence, the Kidman decision is a de facto introduction of a local ownership policy for
agricultural land. Outside of sensitive sectors (such as media), Australia has not maintained any
formal local ownership rules since 1992. This makes the Kidman rejection was of the most
significant foreign investment decisions made in several decades.

It is clear that the Treasurer sees Australian bidders as crucial to ensuring national interests are
looked after, what is still not clear is definition of “foreign interest.”
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http://www.smh.com.au/business/chinese-keen-for-slice-of-bhp-20080610-2ol9.html
http://www.smh.com.au/business/chinese-keen-for-slice-of-bhp-20080610-2ol9.html
http://jbh.ministers.treasury.gov.au/media-release/026-2013/
http://jbh.ministers.treasury.gov.au/media-release/026-2013/
http://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2011/030.htm&amp;pageID=003&amp;min=wms&amp;Year=&amp;DocType
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How is foreign interest defined?

The Kidman decision comes as a senate inquiry examining the effectiveness of the Foreign
Investment Review Framework
finishes. The 
final
and 
supplementary
reports from the inquiry point to a lack of consistency and transparency of foreign investment
decision making between the states and the commonwealth, particularly regarding sales of
agricultural land to foreign interest.

At the moment the Foreign Acquisition and Takeovers Act 1975  deals with any foreign people
or corporations that are seeking to acquire or to merge with a  whole or a part of an Australian
business.  If a transaction exceeds a certain limit (different limits are applied to different
industries) it’s reviewed by the 
Foreign Investment Review Board
(FIRB).

However this Act doesn’t have a definition of foreign interest. This is crucial because since
1975, the picture of the world has dramatically changed.

According to ABS, until late 1980s, Australia’s investing partners were mostly persons and
companies from developed market economies
. Therefore, there could be little concern that Australia’s foreign counterparts were different to
investing domestic entities.

These companies were either seeking profit or also seeking company control as direct investors
and usually didn’t report to or take directives from any government on commercial decisions.

In late 1980s, new market economies emerged in place of both former communist countries,
and reforming and rapidly growing third world nations. In some of those nations, such as most
counties that replaced the former USSR, as well as in China, different forms of mixed private
and public ownership in companies have been established with different roles and powers of
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http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Foreign_Investment_Review
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Foreign_Investment_Review
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Foreign_Investment_Review/Report
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Foreign_Investment_Review/Supplementary_Report
http://www.austlii.edu.au/au/legis/cth/consol_act/faata1975355/
https://firb.gov.au/
https://books.google.com.au/books?id=euj9fcpbL0oC&amp;pg=PA784&amp;lpg=PA784&amp;dq=foreign+investments+in+Australia+by+country+1985&amp;source=bl&amp;ots=jMwMGqRzyd&amp;sig=APAFASDFFi131iA9Ky6w0E3Cwhk&amp;hl=en&amp;sa=X&amp;ved=0ahUKEwiYsZKKy7LMAhVR5WMKHeBwBS0Q6AEIPzAE#v=onepage&amp;q=foreign%20investments%20in%20Australia%20by%20country%201985&amp;f=false
https://books.google.com.au/books?id=euj9fcpbL0oC&amp;pg=PA784&amp;lpg=PA784&amp;dq=foreign+investments+in+Australia+by+country+1985&amp;source=bl&amp;ots=jMwMGqRzyd&amp;sig=APAFASDFFi131iA9Ky6w0E3Cwhk&amp;hl=en&amp;sa=X&amp;ved=0ahUKEwiYsZKKy7LMAhVR5WMKHeBwBS0Q6AEIPzAE#v=onepage&amp;q=foreign%20investments%20in%20Australia%20by%20country%201985&amp;f=false
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governments in companies' decision making.

Despite of large scale privatisation, state and mixed ownership is still important and increasingly
so in Russia . By 2014 China has become the 7th largest foreign investor  in Australia, ahead
of such countries as Germany, New Zealand, France. Meanwhile, 
ownership is rarely straight forward in China
; and the countries' 500 global companies are mostly 
state-owned
.

However, the 1975 Act does not require that the FIRB to look into the proportion of foreign
government’s ownership in a company; involvement of a foreign government in company’s
decision making (particularly, through government’s representation on the board of directors);
government’s orders that limit company’s commercial independence; or compliance with
legislation beyond that which normally regulates commercial activities.

This issue could be addressed by including foreign interest independence test into the FIRB
process. Such a test needs to deal with the magnitude of sovereign ownership and sovereign
involvement in foreign company’s decision making.

The idea of such a test was suggested one one of the submissions  to the review, but did not
find it’s way to the report.

Jeffrey Wilson receives funding from the Australian Research Council. He is also a consultant
Research Fellow with the Perth USAsia Centre, a a non-partisan, not-for-profit think tank.

Gennadi Kazakevitch does not work for, consult, own shares in or receive funding from any
company or organization that would benefit from this article, and has disclosed no relevant
affiliations beyond the academic appointment above.

Read more http://theconversation.com/morrisons-ruling-on-kidman-and-co-sale-redefines-the-
national-interest-test-58413
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https://www.oecd.org/corporate/ca/corporategovernanceprinciples/42576825.pdf
http://dfat.gov.au/trade/topics/investment/Pages/which-countries-invest-in-australia.aspx
http://www.economist.com/node/18928526
http://fortune.com/2015/07/22/china-global-500-government-owned/
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Foreign_Investment_Review/Submissions
http://theconversation.com/morrisons-ruling-on-kidman-and-co-sale-redefines-the-national-interest-test-58413
http://theconversation.com/morrisons-ruling-on-kidman-and-co-sale-redefines-the-national-interest-test-58413

