
Banking's new BEAR is a teddy bear not a grizzly

Written by The Conversation

The government’s new Banking Executive Accountability Regime  (BEAR) legislation is a
confused mess that is not going to do what it claims to do, which is make bankers accountable
for scandals .

Rather than being a terrifying polar or grizzly, it is already an old teddy bear that has had the
stuffing knocked out of it.

Earlier this year when announcing the budget, the Treasurer  was out in front, leading the mob
to the very gates of the big banks, 
threatening
to take bank executives out and (at least figuratively) roast them.

“These measures will mean executives will be more accountable, will be subject to greater
scrutiny and there will be increased consequences for when executives and banks do not meet
expectations.”

Unfortunately, in reality the legislation is a damp squib.

Why is the legislation confused?

The confusion  stems from the regulatory body chosen to implement this new legislation. The
government has chosen the Australian Prudential Regulation Authority (APRA) to run the new
regime. But in doing so, it has confused the roles of APRA and the Australian Securities and
Investment Commission (ASIC), the “Twin Peaks” of our regulatory system.

Having two peaks allows each regulator to concentrate on its particular areas of expertise. 

In Australia, APRA, the “prudential” regulator, is responsible for ensuring that  banks do not do
anything that threatens the integrity of the banking system (like lending too much money to the
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https://treasury.gov.au/consultation/c2017-t222462/
https://www.michaelwest.com.au/do-not-stuff-up-this-institution-narev-told-the-inside-story-of-australias-biggest-money-laundering-scandal/
http://sjm.ministers.treasury.gov.au/media-release/044-2017/
http://www.afr.com/news/policy/budget/budget-2017-aicd-slams-unprecedented-scrutiny-of-bank-execs-20170510-gw1khu
http://www.afr.com/business/banking-and-finance/financial-services/banks-growl-as-confusion-unleashed-by-bear-20170801-gxmuyi
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wrong people). ASIC is the “conduct” regulator, responsible for ensuring that financial
institutions act fairly (such as not selling dodgy products to customers).

While the two agencies are created with equal power and insulated from each other, Dr.
Schmulow of the University of Western Australia notes  there is a natural tendency for
governments to favour the regulator charged with avoiding financial crises (APRA). This is for
reasons that are easy to understand - system-wide financial crises cause the worst sort of harm
to governments, they lose power. 

The Australian regime mirrors that in the UK where the Prudential Regulation Authority (PRA)
is, as the name suggests, the prudential regulator, and the Financial Conduct Authority (FCA) is
the conduct peak.

In the United Kingdom, the FCA runs their equivalent of BEAR, the Senior Managers and
Certification Regime . This
makes eminent sense given the FCA’s remit is to regulate conduct.

Why has APRA been chosen?

So why has the government chosen APRA to operate the BEAR? The reason given in a consul
tation paper
, is that APRA already operates what is called a “Fit and Proper” regime, to ensure that senior
managers are in fact up to the job of managing a financial institution.

This is true but only half so. 

APRA’s Fit and Proper standard  does nothing other than require banks to have a fit and proper
policy, which should contain certain clauses. But APRA does not enforce this. In fact, this
standard is one of the last vestiges of the old industry “self-regulation” regime that failed
miserably in the run up to the global financial crisis (GFC).

This also fails to take into account that ASIC also has a Fit and Proper  regime, and one that
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http://clsbluesky.law.columbia.edu/2016/03/31/doing-it-the-australian-way-twin-peaks-and-the-pitfalls-in-between-2/
https://www.fca.org.uk/firms/senior-managers-certification-regime/banking
https://www.fca.org.uk/firms/senior-managers-certification-regime/banking
https://static.treasury.gov.au/uploads/sites/1/2017/08/c2017-t200667-BEAR_cp.pdf
https://static.treasury.gov.au/uploads/sites/1/2017/08/c2017-t200667-BEAR_cp.pdf
http://www.apra.gov.au/CrossIndustry/Documents/Prudential%20Standard%20CPS%20520%20Fit%20and%20proper.pdf
http://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-204-applying-for-and-varying-a-credit-licence/fit-and-proper-people/
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they take an active role
in enforcing
.

And in a classic case of left and right hands not knowing what the others are doing, there is
currently a Treasury taskforce working  on how to expand ASIC’s powers in this very area.  

At one level, it does not really matter which regulator does what, provided that money and
resources are given to the regulator to do its job. However, in choosing APRA, Treasury has
adjusted the legislation to suit APRA’s existing role and capabilities and as a result has
seriously compromised the very objectives of the legislation. 

For instance, the legislation will apply only  “where there is poor conduct or behaviour that is of
a systemic and prudential nature”. 

In other words, the regime will apply if, and only if, poor conduct creates risks that threaten the
stability of a bank and, by extension, of the entire banking system. That is an extraordinarily
high bar to clear.

This also means, for instance, that BEAR cannot be used to go after conduct that harms
customers. For instance, unjustly withholding insurance claims , does not jeopardise the
viability of institutions involved let alone the entire banking system. Such misconduct is
effectively now removed from the BEAR’s mandate.

To create any systemic prudential risk, a bank has to do something pretty horrendous over a
long period of time, such as lending too much money to housing investors for years . 

It is conceivable that an individual banker might, working alone, do something that jeopardises
the profitability of a bank. But it is inconceivable that working alone, a single person (even a
number of people in a business unit) could jeopardise an entire institution, given the checks and
balances in most banks. 

 3 / 5

http://asic.gov.au/about-asic/media-centre/find-a-media-release/2017-releases/17-178mr-asic-bans-former-westpac-adviser-for-five-years/
http://asic.gov.au/about-asic/media-centre/find-a-media-release/2017-releases/17-178mr-asic-bans-former-westpac-adviser-for-five-years/
http://kmo.ministers.treasury.gov.au/media-release/088-2017/
https://static.treasury.gov.au/uploads/sites/1/2017/08/c2017-t200667-BEAR_cp.pdf
http://www.apra.gov.au/CrossIndustry/Documents/Prudential%20Standard%20CPS%20520%20Fit%20and%20proper.pdf
http://www.abc.net.au/news/2017-10-04/consumers-unaware-they-have-interest-only-home-loans/9014448
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Banks, such as the State Bank of Victoria , have failed in Australia. But this was not the fault of
one individual. Rather it was a failure of corporate governance by directors and an abrogation of
responsibilities on the part of senior managers and also regulators. 

APRA is already overburdened

With the IMF recently identifying serious prudential problems  in Australian banks, and the RBA
concerned  over rising levels of

household debt
, APRA already has its hands full.

In fact, when he last fronted a Parliamentary Committee, Westpac CEO Brian Hartzer admitted
that some 50% of the bank’s mortgages were “interest-only”. This is after 
APRA recently ordered
banks to reduce their exposures to such loans to 30%. 

If CEOs don’t pay attention to APRA on serious stuff such as interest-only lending , what
chance on softer conduct problems?

Are the banks worried by the BEAR?

In his evidence to parliament, Mr Hartzer appears to have let the cat out of the bag as regards
bankers’ perceptions of the BEAR:

“BEAR imposes severe penalties when things go wrong and we are keen to work with the
government and regulators to avoid unintended consequences.”

Mr Hartzer added that, despite the fact that the draft legislation has only just been introduced to
parliament, and without bipartisan support, Westpac was already implementing BEAR.  

This is either remarkable foresight or the banks think the BEAR will be a pussy cat. A bit of
tweaking here, a bit of box ticking there and nothing bad will happen.
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https://croakingcassandra.com/2016/08/15/tricontinental-revisiting-the-financial-disasters-of-the-1980s/
http://www.abc.net.au/news/2017-10-04/imf-warns-australia-on-household-debt/9013634
http://www.abc.net.au/news/2017-10-13/rba-financial-stability-review/9046538
https://theconversation.com/vital-signs-the-spooky-mortgage-risk-signs-our-bankers-are-ignoring-85591
https://theconversation.com/vital-signs-the-spooky-mortgage-risk-signs-our-bankers-are-ignoring-85591
http://www.aph.gov.au/Parliamentary_Business/Committees/House/Economics/FourMajorBanksReview3/Public_Hearings
http://www.abc.net.au/news/2017-03-31/apra-clamps-down-on-interest-only-mortgage-loans/8403712
https://theconversation.com/vital-signs-the-spooky-mortgage-risk-signs-our-bankers-are-ignoring-85591
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APRA has form here. For 19 years APRA has had the power to remove directors  under the
Banking Act and it could cite its own 
standard on corporate governance
when exercising that power. But the number of times in 19 years APRA has exercised the
power? Zero!

Having two (very confused) regulators, competing with one another, will ultimately mean that
neither has the skills, capabilities nor the time to properly regulate banks. This will be extremely
dangerous in a crisis.

And with the appointment of a regulation and corporate culture expert as the new Chairman of
ASIC , it
makes even more sense to retain the existing Twin Peaks model and to allow ASIC to tame the
BEAR.

Read more http://theconversation.com/bankings-new-bear-is-a-teddy-bear-not-a-grizzly-85687
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http://www.theage.com.au/business/banking-and-finance/fancy-dress-financial-regulators-asic-and-apra-must-go-20160531-gp89dp.html
http://www.apra.gov.au/CrossIndustry/Documents/Prudential%20Standard%20CPS%20510%20Governance.pdf
http://www.sbs.com.au/news/article/2017/10/17/labor-gives-new-asic-chief-thumbs
http://www.sbs.com.au/news/article/2017/10/17/labor-gives-new-asic-chief-thumbs
http://theconversation.com/bankings-new-bear-is-a-teddy-bear-not-a-grizzly-85687

