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The Financial Services Royal Commission  has seen evidence  that bank directors and
executives deliberately put in place policies to ignore the law.

But research suggests the very organisational structure of banks makes it difficult  to hold
directors and senior executives criminally responsible for 
systemic misconduct
.

The way corporations are arranged , how decision-making is delegated, and information is
gathered and distributed, appears to fragment and diffuse individual responsibility. 

This makes it hard to establish criminal culpability (the standard of proof is “beyond a
reasonable doubt”), even if directors and executives remain in control of processes and are paid
bonuses based on organisational performance.  

Certain clauses in commercial contracts and the structuring of corporate groups across multiple
jurisdictions can also be used to frustrate investigations.

In cases where corporate criminality can be more directly tied to decisions by executives or
directors, subsidiaries (or internal divisions) can be dissolved or sold.

       Read more:       What the Royal Commission can do if the banks don't play ball on
evidence

A senior ANZ executive admitted to the Royal Commission  that the bank has no process to
verify income and expenditure statements in loan applications. 
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https://financialservices.royalcommission.gov.au/Pages/default.aspx
http://www.abc.net.au/news/2018-03-19/banking-royal-commission-anz--evidence-mortages-will-ranken-hem/9562136
https://doi.org/10.1108/13590790910924948
https://www.smh.com.au/business/banking-and-finance/are-banks-irresponsible-about-responsible-lending-20180320-p4z5bh.html
http://www.jstor.org/stable/1806069
http://theconversation.com/what-the-royal-commission-can-do-if-the-banks-dont-play-ball-on-evidence-93283
http://theconversation.com/what-the-royal-commission-can-do-if-the-banks-dont-play-ball-on-evidence-93283
https://financialservices.royalcommission.gov.au/public-hearings/Documents/transcripts-2018/transcript-19-march-2018.pdf
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This is despite laws  requiring lenders to take reasonable steps to establish borrowers’ ability to
service loans.  

Moreover, this was not an oversight but a deliberate decision  to substitute regulatory
requirements for less rigorous internal practices. 

This is an example of “ decoupling ”. 

Decoupling occurs when corporations say publicly that they follow the law, and even create
policies to tick regulatory boxes, but then do something entirely different as a matter of standard
practice.

With existing corporate governance structures in place decoupling is extremely difficult to
detect  from the outside. I
t takes
active oversight by regulators, internal whistleblowing or public inquiries with coercive powers to
gather evidence to identify it.  

       Read more:       The Financial Services Royal Commission highlights the
vulnerability of many older Australians

Certain types of (re)organisation also enable systemic misconduct  because they diffuse
responsibility and diminish individual culpability. 

These include  sub-contracting, the use of consultants, creation of subsidiaries and
transnational structures, relocating work to low transparency jurisdictions, and the use of 
franchising systems, dealer networks and agents
. 
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http://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-209-credit-licensing-responsible-lending-conduct/
https://financialservices.royalcommission.gov.au/public-hearings/Documents/transcripts-2018/transcript-19-march-2018.pdf
http://journals.sagepub.com/doi/abs/10.1177/1362480606065911
http://www.jstor.org/stable/193681
http://www.jstor.org/stable/193681
http://www.jstor.org/stable/4105912
http://www.jstor.org/stable/4105912
http://theconversation.com/the-financial-services-royal-commission-highlights-the-vulnerability-of-many-older-australians-93359
http://theconversation.com/the-financial-services-royal-commission-highlights-the-vulnerability-of-many-older-australians-93359
https://doi.org/10.1017/S000712340000572X
https://doi.org/10.1007/s10611-017-9741-z
http://www.abc.net.au/news/2018-03-22/storm-financial-founders-fined-140k-over-800m-company-collapse/9576418?section=business
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These decisions about organisational structure are made at the board or senior executive
levels. 

Implications for the Royal Commission

The banks have publicly asserted  that their boards are focused on ensuring good corporate
governance, and that they have the structure (explicit policies, clear lines of
reporting/delegation) to ensure regulatory compliance. 

But what has emerged at the Royal Commission shows these structures either don’t exist or
don’t function as they should. 

Although Australia has strong laws  to jail company directors for policies that facilitate systemic
misconduct, this rarely occurs.

The lack of prosecutions, convictions and commuting of jail time embolden other senior
executives  and help them
rationalise away the seriousness and impact of similar conduct.  

       Read more:       Why don't we read the fine print? Because banks know the pressure
points to push

There are a number of factors that the Royal Commission and  federal government should
address to prevent future systemic misconduct, beyond just creating a temporary lull  before a
return to business as usual.

Australian companies only have one board  and that is at the heart of the problem. While all
board directors are responsible for the management and governance of corporations, in practice
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https://www.commbank.com.au/guidance/newsroom/response-to-amended-AUSTRAC-and-class-action-claims-201802.html?ei=card-view
https://link.springer.com/chapter/10.1007/978-94-007-0674-3_3
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=429220
http://www.jstor.org/stable/4166202
http://www.jstor.org/stable/4166202
http://theconversation.com/why-dont-we-read-the-fine-print-because-banks-know-the-pressure-points-to-push-93424
http://theconversation.com/why-dont-we-read-the-fine-print-because-banks-know-the-pressure-points-to-push-93424
http://www.jstor.org/stable/4166202
http://www.jstor.org/stable/255945
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they delegate authority to executive directors who then operate with wide discretion. This
includes enacting policy and reorganising the corporation in ways that diffuse accountability and
criminal culpability.

While all corporate governance systems have their weaknesses, in two-tiered boards ,
executive directors are overseen by supervisory boards who appoint their own auditors. These
kinds of boards constrain executive director discretion, making decoupling more difficult. 

This is one possible reason why countries like Germany, with two-tiered boards, have fewer
and less costly systemic governance failures
. 

The use of executive performance incentives has also been strongly associated with corporate
criminal behaviour
. Evidence suggests remuneration should be 
fixed and capped
. 

In addition to changing the governance of organisations, regulators must be given more
resources, greater powers to collect evidence and explicit directions  to mount investigations
before and not after the systemic misconduct has been identified. 

The use of consultants and the rapid expansion of their business model which bundles
accounting, audit and legal services together presents is another threat  to accountability and
transparency. It is also an obstacle to investigating and successfully prosecuting systemic
corporate misconduct. 

Governments may have to legislate to outlaw the bundling of consultancy services, and
abandon accounting industry self-regulation .

 Andrew Linden received funding from RMITs EU Centre http://www.rmit.edu.au/about/our-edu
cation/global-outlook/european-union-eu-centre
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https://link.springer.com/article/10.1007/s10551-013-1660-z
https://openknowledge.worldbank.org/handle/10986/20343
https://openknowledge.worldbank.org/handle/10986/20343
https://doi.org/10.1108/13590790910924948
https://doi.org/10.1108/13590790910924948
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=375240
http://www.jstor.org/stable/20832084
https://theconversation.com/come-hide-with-us-bean-counters-raid-big-law-firms-85816
http://ro.uow.edu.au/accfinwp/67/
http://www.rmit.edu.au/about/our-education/global-outlook/european-union-eu-centre
http://www.rmit.edu.au/about/our-education/global-outlook/european-union-eu-centre
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Read more http://theconversation.com/the-way-banks-are-organised-makes-it-hard-to-hold-dir
ectors-and-executives-criminally-responsible-93638
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