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An irony of the banking royal commission is that it may end up having its greatest impact on an
entity that isn’t a bank.  

The Australian Securities and Investments Commission and its shortcomings have become a
major theme of the Commission. 

Whereas the banks have already implemented a host of changes in anticipation of the
Commissioner’s final report, the future of ASIC remains in flux. 

It is mentioned in the Commission’s interim report more often than any of the banks, apart from
the Commonwealth and the ANZ.

ASIC has also become something of a whipping boy in media accounts of misconduct ,
frequently getting more column inches than the institutions it regulates.

ASIC under the microscope

The irony is deepened by the fact that many of the cases examined by the Commission came to
its attention as a result of ASIC’s work. 

In his interim report the Commissioner advocates a prosecutorial approach to regulation, going
as far as to say that all breaches should be prosecuted unless public interest shows otherwise .

The Commissioner seems committed to the need to reinvent the regulator  as an adversarial,
proactive force. 

Throughout the Commission hearings, ASIC has been depicted as gentle and overly fond of
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https://www.abc.net.au/news/2018-04-23/banking-royal-commission-how-asic-went-mia/9685792
https://financialservices.royalcommission.gov.au/Pages/interim-report.aspx
https://www.afr.com/opinion/columnists/its-not-lack-of-resources-hayne-report-shows-regulator-asic-has-been-captured-20180930-h161sk
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negotiated settlements rather than wielding the stick. 

This week a Federal Court judge took a critical stand about a negotiated settlement reached by
ASIC with Westpac bank. 

Justice Nye Perram threw out a A$35 million settlement between ASIC and Westpac over the
bank’s alleged failure to properly assess whether borrowers could meet repayments.

       Read more:       Behind the judgment. Why the Federal Court tore up a $35m
settlement between ASIC and Westpac over lending standards

He told the parties he could not approve the requested settlement because there was no
contravention of the law shown in the proposed terms of settlement. 

One of the consequences of Justice Perram’s action is that now ASIC may have to prove a
contravention in relation to each and every loan where it says Westpac was in breach.
Negotiated settlements avoid this extremely expensive and time-consuming use of ASIC’s
resources.

Regulation by prosecution?

Before changes are implemented to sharpen ASIC’s teeth and commit more scarce public funds
to expensive court proceedings, it’s worth reflecting on the realities of enforcement.  

All regulators use a mix of negotiation and litigation. This includes the Australian Competition
and Consumer Commission, which has been commended by the Commissioner. 
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http://theconversation.com/behind-the-judgment-why-the-federal-court-tore-up-a-35m-settlement-between-asic-and-westpac-over-lending-standards-106915
http://theconversation.com/behind-the-judgment-why-the-federal-court-tore-up-a-35m-settlement-between-asic-and-westpac-over-lending-standards-106915
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In the financial year 2016-17, the ACCC initiated 24 new civil cases, instigated one criminal
conviction , accepted 14
enforceable undertakings, and received payment for 11 infringement notices with a total value
of A$115,200.

In the same period, ASIC initiated 112 new civil actions, drove 20 criminal convictions ,
accepted 16 enforceable undertakings, and issued 74 infringement notices with a total value of
A$4.3 million. 

       Read more:       Uncomfortable comparisons. Why Rod Sims broke the ACCC record

In the face of misconduct on display at the royal commission, talk of tackling the banks head-on
is understandable. 

The signs of a greater commitment to court proceedings are already apparent: the appointment
of Melbourne-based lawyer Daniel Crennan as a new Commissioner responsible for
enforcement , more staff, closer relations
with the Director of Public Prosecutions, and tough talk.  

Adversarial isn’t always best

ASIC is at a crossroads.  

Greater reliance on the courts may well be characterised by delay, smaller compensation for
customers, ballooning costs and, as a result, a shrinking budget for detection and investigation. 

Even with the then Treasurer Scott Morisson’s A$70 million injection to boost enforcement ,
ASIC’s total budget pales in comparison to the deep pockets of the big four banks.
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https://www.accc.gov.au/media-release/nyk-convicted-of-criminal-cartel-conduct-and-fined-25-million
https://www.accc.gov.au/media-release/nyk-convicted-of-criminal-cartel-conduct-and-fined-25-million
https://download.asic.gov.au/media/4527819/annual-report-2016-17-published-26-october-2017-full.pdf
http://theconversation.com/uncomfortable-comparisons-why-rod-sims-broke-the-accc-record-105730
https://www.smh.com.au/business/banking-and-finance/asic-boss-comes-out-swinging-slams-government-for-stalled-legislation-20181019-p50an9.html
https://www.smh.com.au/business/banking-and-finance/asic-boss-comes-out-swinging-slams-government-for-stalled-legislation-20181019-p50an9.html
http://sjm.ministers.treasury.gov.au/media-release/turnbull-government-expands-asics-armoury/
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Getting onto the front foot needn’t always mean going to court. 

Negotiated settlements like enforceable undertakings with more penetrating terms can be just
as effective as going to court, as can stronger surveillance and investigation. 

       Read more:       The problem with Australia's banks is one of too much law and too
little enforcement

In times with less frenzied scrutiny, enforcement outside courts wouldn’t be seen as a sign of
weakness, but of judgement. ASIC ought to be judged on its results and left to exercise a mix of
enforcement strategies under its independent powers. 

Enforcement outside the court system does not mean capture or weakness. Lawyers at ten
paces is not the only way to regulate the banks.

Dimity Kingsford Smith is a member of the ASIC External Advisory Panel and has undertaken
contract research for ASIC. She was a member of the Treasury Taskforce on ASIC's
Enforcement Powers in 2017. Professor Kingsford Smith was the NAB Wealth Customer
Advocate from 2015-2017. She has done a small number of hours of consulting work for the
CBA in 2018. 

Clinton Free and Hannah Harris do not work for, consult, own shares in or receive funding from
any company or organization that would benefit from this article, and have disclosed no relevant
affiliations beyond their academic appointment.
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http://theconversation.com/the-problem-with-australias-banks-is-one-of-too-much-law-and-too-little-enforcement-103996
http://theconversation.com/the-problem-with-australias-banks-is-one-of-too-much-law-and-too-little-enforcement-103996
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Read more http://theconversation.com/in-defence-of-asic-theres-more-to-regulation-than-pros
ecution-106239
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