ACCC wants to curb digital platform power — but enforcement is tricky
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We need new laws to monitor and curb the power wielded by Google, Facebook and other
powerful digital platforms, according to the Australian Competition and Consumer Commission
(ACCCQC).

The Preliminary Report on the Digital Platforms Inquiry found major changes to privacy and
consumer protection laws are needed, along with alterations to merger law, and a regulator to
investigate the operation of the companies’ algorithms.

Getting the enforcement right will be key to the success of these proposed changes.

Read more: Digital platforms. Why the ACCC's proposals for Google and
Facebook matter big time

Scrutinising accumulation of market power

The report says Google and Facebook each possess substantial power in markets such as
online search and social media services in Australia.

It’'s not against the law to possess substantial market power alone. But these companies would
breach our November 2017 misuse of market power law if they engaged in any conduct with
the effect, likely effect or purpose of substantially lessening competition — essentially, blocking
rivalry in a market.

Moving forwards, the ACCC has indicated it will scrutinise the accumulation of market power by
these platforms more proactively. Noting that “strategic acquisitions by both Google and
Facebook have contributed to the market power they currently hold”, the ACCC says it intends
to ask large digital platforms to provide advance notice of any planned acquisitions.



https://www.accc.gov.au/focus-areas/inquiries/digital-platforms-inquiry/preliminary-report
http://theconversation.com/digital-platforms-why-the-acccs-proposals-for-google-and-facebook-matter-big-time-108501
http://theconversation.com/digital-platforms-why-the-acccs-proposals-for-google-and-facebook-matter-big-time-108501
https://clmr.unsw.edu.au/australia-misuse-of-market-power-law
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While such pre-notification of certain mergers is required in jurisdictions such as the US, it is not
currently a requirement in other sectors under the Australian law.

At the moment the ACCC is just asking the platforms to do this voluntarily — but has indicated it
may seek to make this a formal requirement if the platforms don’t cooperate with the request.
It's not currently clear how this would be enforced.

The ACCC has also recommended the standard for assessing mergers should be amended to
expressly clarify the relevance of data acquired in the transaction as well as the removal of
potential competitors.

The law doesn’t explicitly refer to potential competitors in addition to existing competitors at
present, and some argue platforms are buying up nascent competitors before the competitive
threat becomes apparent.

Read more: Explainer: what is public interest journalism?

A regulator to monitor algorithms

According to the ACCC, there is a “lack of transparency” in Google’s and Facebook’s
arrangements concerning online advertising and content, which are largely governed by
algorithms developed and owned by the companies. These algorithms — essentially a complex
set of instructions in the software — determine what ads, search results and news we see, and in
what order.

The problem is nobody outside these companies knows how they work or whether they’re
producing results that are fair to online advertisers, content producers and consumers.
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https://promarket.org/new-economy-enables-winners-capture-much-welfare/
http://theconversation.com/explainer-what-is-public-interest-journalism-78996
https://www.abc.net.au/news/2017-08-10/ai-democracy-google-facebook/8782970
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The report recommends a regulatory authority be given power to monitor, investigate and
publish reports on the operation of these algorithms, among other things, to determine whether
they are producing unfair or discriminatory results. This would only apply to companies that
generate more than A$100 million per annum from digital advertising in Australia.

Read more: Attention economy: Facebook delivers traffic but no money for
news media

These algorithms have come under scrutiny elsewhere. The European Commission has
previously fined Google &euro;2.42 billion for giving unfair preference to its own shopping
comparison services in its search results, relative to rival comparison services, thereby
contravening the EU law against abuse of dominance. This decision has been

criticised

though, for failing to provide Google with a clear way of complying with the law.

The important questions following the ACCC’s recommendation are:

- what will the regulator do with the results of its investigations?
- if it determines that the algorithm is producing discriminatory results, will it tell the platform
what kind of results it should achieve instead, or will it require direct changes to the algorithm?

The ACCC has not recommended the regulator have the power to make such orders. It seems
the most the regulator would do is introduce some “sunshine” to the impacts of these algorithms
which are currently hidden from view, and potentially refer the matter to the ACCC for
investigation if this was perceived to amount to a misuse of market power.

If a digital platform discriminates against competitive businesses that rely on its platform — say,
app developers or comparison services — so that rivalry is stymied, this could be an important
test case under our misuse of market power law. This law was amended in 2017 to address lo
ngstanding weaknesses

but has not yet been tested in the courts.
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https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2811789
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Read more: We should levy Facebook and Google to fund journalism &ndash;
here's how

Privacy and fairness for consumers

The report recommends substantial changes to the Privacy Act and Australian Consumer Law
to reduce the power imbalance between the platforms and consumers.

We know from research that most Australians don&rsquo;t read online privacy policies ; many
say they don’t understand the privacy terms offered to them, or they

feel they have no choice but to accept

them. Two thirds say they want more say in how their personal information is used.

The solutions proposed by the ACCC include:

- strengthening the consent required under our privacy law, requiring it to be express (it may
currently be implied), opt-in, adequately informed, voluntary and specific

- allowing consumers to require their personal data to be erased in certain circumstances

- increasing penalties for breaches of the Privacy Act

- introducing a statutory cause of action for serious invasion of privacy in Australia.

Read more: 94% of Australians do not read all privacy policies that apply to
them &ndash: and that&rsquo:s rational behaviour

This last recommendation was previously made by the Australian Law Reform Commission in
2014

and

2008

, and would finally allow individuals in Australia to sue for harm suffered as a result of such an
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invasion.

If consent is to be voluntary and specific, companies should not be allowed to “bundle” consents
for a number of uses and collections (both necessary and unnecessary) and require consumers
to consent to all or none. These are important steps in addressing the unfairness of current
data privacy practices

Together these changes would bring Australia a little closer to the stronger data protection
offered in the EU under the General Data Protection Regulation .

But the effectiveness of these changes would depend to a large extent on whether the
government would also agree to improve funding and support for the federal privacy regulator,
which has been criticised as passive and underfunded .

Another recommended change to consumer protection law would make it illegal to include unfa
ir terms in consumer contracts

and impose fines for such a contravention. Currently, for a first-time unfair contract terms
“offender”, a court could only “draw a line” through the unfair term such that the company could
not force the consumer to comply with it.

Making such terms illegal would increase incentives for companies drafting standard form
contracts to make sure they do not include detrimental terms which create a significant
imbalance between them and their customers, which are not reasonably necessary to protect
their legitimate interests.

Read more: Soft terms like 'open' and 'sharing’ don't tell the true story of your
data
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The ACCC might also take action on these standard terms under our misleading and deceptive
conduct laws. The ltalian competition watchdog last week fined Facebook &euro;10 million for
conduct including misleading users about the extent of its data collection and practices.

The ACCC appears to be considering the possibility of even broader laws against &ldquo;unfai
r&rdquo; practices
, which regulators like the US Federal Trade Commission have used against bad data practices.

Final report in June 2019

As well as 11 recommendations, the report mentions nine areas for “further analysis and
assessment” which in itself reflects the complexity of the issues facing the ACCC.

The ACCC is seeking responses and feedback from stakeholders on the preliminary report,
before creating a final report in June 2019.

Watch this space — or google it.

Read more: How not to agree to clean public toilets when you accept any online
terms and conditions

Katharine Kemp receives funding from The Allens Hub for Technology, Law and Innovation.
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UNSW

Read more http://theconversation.com/accc-wants-to-curb-digital-platform-power-but-enforce
ment-is-tricky-107791
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