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Yesterday, the government introduced a bill  into Parliament that, if passed, would allow the
home affairs minister Peter Dutton to temporarily exclude some Australian citizens – including
children – from returning to Australia. 

The bill is aimed at mitigating threats posed by foreign fighters coming back to Australia from
conflicts in Syria and Iraq. It was first put before Parliament in February, and has now been
reintroduced with some amendments.

       Read more:       Why is it so difficult to prosecute returning fighters?

The bill draws on similar legislation in the UK  and, if passed, would add to an arsenal of around
75 pieces of anti-terrorism legislation  currently

operating in Australia.

National security laws must continue to adapt to changing circumstances. But the government
has not made it clear how the bill would fill an identified gap in Australia’s already extensive
national security regime.

How would the bill work?

If passed, the bill will allow the minister to issue a Temporary Exclusion Order (TEO) preventing
an Australian citizen who is overseas from re-entering Australia. These exclusion orders aren’t
designed to exclude citizens from Australia forever, but rather to provide a system that manages
their return. 

A TEO can be imposed on a citizen outside Australia if they are at least 14 years old, and: 
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https://parlinfo.aph.gov.au/parlInfo/download/legislation/bills/r6361_first-reps/toc_pdf/19119b01.pdf;fileType=application%2Fpdf
http://theconversation.com/why-is-it-so-difficult-to-prosecute-returning-fighters-78596
https://insidestory.org.au/exclusion-prosecution-or-restricted-re-entry/
https://www.smh.com.au/politics/federal/balancing-act-national-security-collides-with-freedom-of-the-press-20190607-p51vfv.html
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    -  

the minister reasonably suspects that issuing the TEO would substantially help prevent
terrorism-related acts, or

    -  

ASIO has assessed the person to be a direct or indirect risk to security, for reasons related to
political violence. ASIO doesn’t need to be satisfied to any standard of proof when making this
assessment.

But neither of these criteria actually requires a TEO candidate to have engaged in any
wrongdoing. 

A person may not enter Australia while a TEO is in force against them. If they do, they can face
up to two years behind bars. A TEO may also require the person to surrender their Australian
passport. 

Each TEO can be issued for a maximum of two years, but a person may have multiple TEOs
issued against them. This means the actual period of exclusion from Australia can be much
longer. 

So how does a return to Australia work?

The return of citizens with TEOs against them is managed through “return permits”. This is
designed to allow the government to monitor and control foreign fighters’ entry and presence in
Australia. A return permit must be issued if the person applies for one, or if a foreign country
moves to deport them to Australia. 
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       Read more:       How can we understand the origins of Islamic State?

A return permit may prescribe various conditions. Significantly, it doesn’t guarantee an
immediate right to return to Australia – a person may be prohibited from entering Australia for up
to 12 months after the permit is issued. 

Once in Australia, a range of post-entry conditions may also be imposed. These can include
passport surrender, and requirements to report changes to residence or employment, contact
with particular individuals and technology use. 

Breaching the conditions of a return permit is an offence, punishable by up to two years in
prison.

Are the proposed laws constitutional and compatible with
international law?

The right to return to one’s country is commonly regarded as a core aspect of citizenship . And 
some experts
have 
argued
that a citizen’s right to return home is constitutionally protected in Australia.

But the High Court has never ruled on the question of whether a constitutional right of this
nature exists, so it’s impossible to say for certain whether the bill, if passed, would be
unconstitutional. Still, it’s likely to face constitutional challenge.

In any case, international law protects an individual’s right to voluntarily return to their country
of citizenship . The government a
cknowledges
that TEOs restrict a person’s capacity to do this, but says the bill is justified because it’s
“reasonable, necessary and proportionate”. This, however, isn’t clear.
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http://theconversation.com/how-can-we-understand-the-origins-of-islamic-state-54158
https://www.lawfareblog.com/hoda-muthana-and-shamima-begum-citizenship-and-expatriation-us-and-uk
https://www.lawcouncil.asn.au/media/media-releases/alleged-terrorists-should-face-full-force-of-australian-laws-says-law-council
https://www.voanews.com/east-asia-pacific/australia-plans-stop-militant-fighters-returning-home
https://www.hrw.org/legacy/campaigns/israel/return/iccpr-rtr.htm
https://www.hrw.org/legacy/campaigns/israel/return/iccpr-rtr.htm
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6361_ems_0e2ef20d-4092-415e-b9bb-08bb5b5f58f8/upload_pdf/711500.pdf;fileType=application%2Fpdf
https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r6361_ems_0e2ef20d-4092-415e-b9bb-08bb5b5f58f8/upload_pdf/711500.pdf;fileType=application%2Fpdf
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Does the bill contain adequate safeguards?

In April, when reviewing the original bill, the Parliamentary Joint Committee on Intelligence and
Security recommended 18 changes , aimed at improving safeguards. 

But the new bill only took on seven changes in full, including requiring the minister to consider
specific criteria when imposing a TEO on a child, and providing independent oversight of
decisions to issue TEOs.

       Read more:       If Dutton had defeated Turnbull, could the governor-general have
stopped him becoming prime minister?

Importantly, some of the committee’s most significant recommendations have been ignored,
such as narrowing the criteria for issuing a TEO. And others have only been partially
implemented. 

Given the significant impact a TEO has on a person, the bill should adopt the committee’s
recommendations in full.

Is the bill even necessary?

In parliament , Dutton said national security agencies advise that many Australians who have
travelled to conflict zones in Syria and Iraq to support extremist groups are “likely to seek return
to Australia in the very near future”, and the bill is needed to keep Australians safe.

But the government hasn’t explained why Australia’s extensive suite of existing anti-terrorism
mechanisms doesn’t already adequately protect against threats posed by Australians returning
from conflict zones. 
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https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Intelligence_and_Security/CTTEOBill2019/Report/section?id=committees%2Freportjnt%2F024276%2F27255
http://theconversation.com/if-dutton-had-defeated-turnbull-could-the-governor-general-have-stopped-him-becoming-prime-minister-119524
http://theconversation.com/if-dutton-had-defeated-turnbull-could-the-governor-general-have-stopped-him-becoming-prime-minister-119524
https://parlinfo.aph.gov.au/parlInfo/genpdf/chamber/hansardr/ce759aa1-47bf-467d-a58b-3bf640990032/0106/hansard_frag.pdf;fileType=application%2Fpdf
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Australia’s 75 pieces of legislation  provide for criminal penalties, civil alternatives to
prosecution, expanded police and intelligence powers, and citizenship revocation. 

And they protect Australia from the risks posed by returning foreign fighters in a variety of ways
. 

For example, a person who returns to Australia as a known member of a terrorist organisation
can be charged with an offence punishable by up to 10 years’ imprisonment. Where the person
has done more – such as fight, resource or train with the organisation – penalties of up to 25
years each apply. 

Although gathering sufficient evidence  to prosecute returning foreign fighters can prove
challenging, there are mechanisms in our legislation that already account for this. 

For instance, a control order may be imposed on a person in cases where they are deemed a
risk but there is not enough evidence to prosecute. This restricts the person’s actions through
measures such as curfews and monitoring requirements.

       Read more:       Explainer: why some acts are classified as terrorism but others
aren't

Evidence shows the existing measures work effectively. Police and intelligence agencies have
successfully disrupted a significant number of terror plots  using existing laws, most recently
just days ago . 

Arguably, this suggests Australia has not only the capacity, but also the responsibility to use the
full force

of our laws
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https://www.smh.com.au/politics/federal/balancing-act-national-security-collides-with-freedom-of-the-press-20190607-p51vfv.html
https://www.cdpp.gov.au/crimes-we-prosecute/counter-terrorism
https://theconversation.com/why-is-it-so-difficult-to-prosecute-returning-fighters-78596
http://theconversation.com/explainer-why-some-acts-are-classified-as-terrorism-but-others-arent-76013
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https://www.abc.net.au/news/2019-07-03/nsw-police-charge-men-arrested-during-sydney-counter-terror-raid/11273428
https://www.abc.net.au/news/2019-07-03/nsw-police-charge-men-arrested-during-sydney-counter-terror-raid/11273428
https://icct.nl/publication/the-repatriation-of-foreign-fighters-and-their-families-options-obligations-morality-and-long-term-thinking/
https://icct.nl/publication/the-repatriation-of-foreign-fighters-and-their-families-options-obligations-morality-and-long-term-thinking/
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to bring foreign fighters to justice in Australia, rather than leave them stranded in conflict zones
where their only connections may be to terrorist groups, thereby weakening global security.

Of course, if it’s to remain fit for purpose, Australia’s national security framework must continue
to adapt to changing circumstances. But with extensive, demonstrably effective mechanisms in
place, the government must clearly explain what gap this bill would fill. This has not been done.

Sangeetha Pillai does not work for, consult, own shares in or receive funding from any company
or organisation that would benefit from this article, and has disclosed no relevant affiliations
beyond their academic appointment.
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Read more http://theconversation.com/theres-no-clear-need-for-peter-duttons-new-bill-excludi
ng-citizens-from-australia-119876
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